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STATEMENTS 

Miscellaneous  Amendments 

The  Administrative  Conference  of  the 
United  States  was  established  by  5  U.S.C. 
571-576  to  study  the  efficiency,  adequacy 
and  fairness  of  the  administrative  pro¬ 
cedure  used  by  administrative  agencies 
in  carrying  out  administrative  programs, 
and  to  make  recommendations  for  im¬ 
provement  to  administrative  agencies, 
collectively  or  individually,  to  the  Presi¬ 
dent,  Congress,  and  the  Judicial  Con¬ 
ference  of  the  United  States  (5  U.S.C. 
574(D). 

The  Administrative  Conference  of  the 
United  States  at  its  Tenth  Plenary  Ses¬ 
sion  held  December  18-19,  1973,  adopted 
three  Recommendations  and  one  formal 
Statement.  Recommendation  73-4  pro¬ 
poses  changes  in  the  administration  of 
the  antidumping  law  by  the  Department 
of  the  Treasury.  Recommendation  73-5 
proposes  elimination  of  the  categorical 
“military  or  foreign  affairs  function”  ex¬ 
emption  from  APA  rulemaking  require¬ 
ments  and  its  replacement  by  a  modified 
exemptive  provision.  Recommendation 
73-6  advocates  that  in  appropriate  cases 
“generic”  proceedings  be  used  for  the 
resolution  of  environmental  issues  in 
licensing  proceedings.  The  Statement  is 
addressed  to  the  proposal  of  the  Ameri¬ 
can  Bar  Association  for  amending  the 
Administrative  Procedure  Act,  5  U.S.C. 
551-559,  to  improve  the  definitions  of 
“rule”  and  “order”  so  as  to  distinguish 
more  clearly  between  the  nature  of  rule- 
making  and  the  nature  of  adjudication. 
(The  text  of  the  American  Bar  Associa¬ 
tion  proposals  to  which  the  Statement  is 
directed  is  published  in  the  Administra¬ 
tive  Law  Review,  Volume  24,  number  4 
(1972)). 

1.  Part  305  of  Title  I,  Chapter  m,  CFR 
Is  amended  to  add  the  following  sections : 

Sec. 

305.73- 4  Administration  of  the  Antidump¬ 

ing  Law  by  The  Department  of 
The  Treasury  (Recommendation 
No.  73-4) . 

305.73- 5  Elimination  of  the  "Military  or 

Foreign  Affairs  Function”  Ex¬ 
emption  From  APA  Rulemaking 
Requirements  (Recommendation 
No.  73-5). 

305.73- 6  Procedures  for  Resolution  of  En¬ 

vironmental  Issues  in  Licensing 
Proceedings  (Recommendation 

No.  73-6). 

Authority:  5  U.S.C.  571-576. 

§  303.73—4  Administration  of  the  Anti¬ 
dumping  Law  by  the  Department  of 
the  Treasury  (Recommendation  No. 
73-4). 

The  antidumping  law  (19  U.S.C.  160, 
et.  seq.  (1971))  is  designed  to  prevent 
foreign  manufacturers  from  selling  their 
products  in  the  United  States  market  at 
prices  less  than  those  charged  abroad — 


at  “less  than  fair  value”  (LTFV) — if 
such  price  discrimination  “injures" 
domestic  competitors.  Whenever  LTFV 
sales  and  resulting  injury  appear,  the 
antidumping  law  requires  the  imposition 
of  a  duty  equal  to  the  amount  of  the 
price  discrimination.  — 

(a)  The  Decisional  Process — (1)  Field 
investigation.  When  Treasury  receives 
credible  information  that  a  foreign 
manufacturer  is  engaged  in  LTFV  sales 
injuring  domestic  industry,  it  initiates 
an  investigation  to  determine  whether 
such  sales  are  in  fact  occurring  in  the 
United  States  market.  The  information 
is  given  to  a  case  handler  of  the  United 
States  Customs  Service  in  Washington. 
He  in  turn  refers  it  to  a  Customs  repre¬ 
sentative  with  jurisdiction  over  the  coun¬ 
try  whose  producers  are  being  investi¬ 
gated,  for  inquiry  into  the  prices  at  which 
the  items  in  question  are  being  sold  in 
the  home  market,  and  in  the  United 
States.  This  Customs  representative — 
along  with  all  other  officials  involved  in 
the  administration  of  the  antidumping 
law — is  an  impartial  investigator,  rather 
than  a  prosecutor  seeking  to  establish 
that  a  violation  has  occurred.  Although 
much  relevant  information  must  be  kept 
confidential,  the  present  practice  denies 
the  American  producers  even  the  oppor¬ 
tunity  of  learning  from  the  Customs  rep¬ 
resentative  the  manner  in  which  the  in¬ 
vestigation  is  being  conducted  and  offer¬ 
ing  suggestions  for  additional  inquiry. 

(1)  Present  Treasury  practice  is  to  in¬ 
stitute  a  country-wide  foreign  investi¬ 
gation  of  the  subject  product,  even  when 
the  information  as  to  possible  dumping 
pertains  only  to  a  single  exporter  in  that 
country.  In  this  investigation,  a  substan¬ 
tial  sample  of  the  sales  of  those  firms  re¬ 
sponsible  for  sixty  percent  of  the  export¬ 
ing  country’s  shipments  of  that  product 
to  the  United  States  is  examined.  If  suf¬ 
ficient  LTFV  sales  are  found  (and  if  in¬ 
jury  has  resulted  to  domestic  producers) 
a  Finding  of  Dumping  will  issue  which 
is  applicable  to  all  manufacturers  of  the 
specified  product  in  the  exporting  coun¬ 
try,  except  those  who  bear  the  considera¬ 
ble  burden  of  showing  that  they  have 
made  no  LTFV  sales  whatever.  The  effect 
of  this  finding  is  to  require  assessment 
of  an  antidumping  duty  on  LTFV  sales. 

(2)  Agency  review  and  decision.  The 
information  assembled  in  the  field  in¬ 
vestigation  is  transmitted  to  the  case 
handler  in  Washington.  He  holds  infor¬ 
mal  meetings  with  each  of  the  interested 
parties  separately,  in  which  he  discloses 
relevant,  nonconfidential  information,  as 
well  as  his  own  tentative  views  of  the 
ments.  Both  during  and  after  the  meet¬ 
ing,  each  party  may  present  argument 
and  evidence  to  the  case  handler.  The 
case  handler  then  prepares  a  detailed  re¬ 
port,  which  includes  a  proposed  tentative 
decision  for  publication  in  the  Federal 
Register  by  the  Assistant  Secretary  for 
Enforcement,  Tariff  and  Trade  Affairs, 
and  Operations.  This  report  is  forwarded 
(sometimes  with  changes  made  by  the 
case  handler’s  superiors)  to  the  Commis¬ 
sioner  of  Customs.  On  the  basis  of  the 
report,  the  Commissioner  of  Customs  pre¬ 
pares  a  Memorandum  for  the  Assistant 


Secretary  recommending  a  tentative  de¬ 
cision,  with  supporting  documents  that 
include  a  background  paper  which  is 
what  might  be  termed  the  final  “institu¬ 
tional”  version  of  the  case  handler’s  re¬ 
port.  After  reviewing  the  Memorandum, 
the  Assistant  Secretary  causes  a  tenta¬ 
tive  decision  embodying  his  views  to  be 
published  in  the  Federal  Register.  This 
tentative  decision  may  take  one  of  three 
forms:  A  “Withholding  of  Appraisement 
Notice,”  a  “Notice  of  Tentative  Negative 
Determination,”  or  a  “Notice  of  Tenta¬ 
tive  Discontinuance  of  Antidumping  In¬ 
vestigation.”  Only  the  “Withholding  of 
Appraisement  Notice”  is  a  tentative  af¬ 
firmative  decision;  while  it  does  not  stop 
shipments  from  entering  the  United 
States,  it  renders  all  subsequent  ship¬ 
ments  subject  to  an  antidumping  duty 
should  a  Finding  of  Dumping  issue. 
Thereafter,  interested  parties  have  an 
opportunity  for  briefing  and  argument 
before  the  Assistant  Secretary.  Treasury 
then  issues  its  final  decision  on  whether 
LTFV  sales  have  occurred.1 

(i)  The  Commissioner’s  Memorandum 
to  the  Assistant  Secretary  is  currently 
unobtainable.  Moreover,  both  the  tenta¬ 
tive  and  the  final  decision  are  extremely 
general  and  provide  neither  a  meaning¬ 
ful  explanation  of  the  basis  of  the 
determination  nor  usable  precedent. 
Parties’  knowledge  of  the  disposition  of 
material  issues  comes  mainly  from  in¬ 
formal  discussions  with  the  case  handler. 

(b)  Role  of  the  Tariff  Commission. 
The  current  statutory  scheme  requires 
that  Treasury  complete  its  investigation 
and  render  an  affirmative  LTFV  deter¬ 
mination  before  the  Tariff  Commission 
can  consider  the  other  issue  relevant  to 
a  dumping  finding — whether  domestic 
producers  have  been,  or  are  likely  to  be, 
injured.  In  the  recent  past,  the  Tariff 
Commission  frequently  has  found  no  in- 


1 A  •'Withholding  of  Appraisement  Notice" 
expires  three  months  after  publication  in 
the  Federal  Register.  During  this  period, 
the  matter  Is  considered  by  the  Tariff  Com¬ 
mission,  and  a  final  Finding  of  Dumping 
will  issue  if  Injury  is  found.  However,  the 
foreign  exporters  may  agree  to  an  extension 
of  time  of  up  to  three  additional  months. 
See  19  CFR  153.34(b)  (1973).  In  these  in¬ 
stances,  the  matter  is  not  immediately  refer¬ 
red  to  the  Tariff  Commission  upon  publica¬ 
tion  of  the  “Withholding  of  Appraisement 
Notice."  Rather,  the  procedures  described  in 
the  text  are  followed.  An  extension  of  time 
is  agreed  to  in  the  overwhelming  majority 
of  cases.  Because  the  Tariff  Commission,  in 
the  absence  of  an  agreement  to  an  extension 
of  time,  must  act  within  three  months  of 
publication  of  the  “Withholding  of  Appraise¬ 
ment  Notice,”  and  cannot  act  until  a  final 
LTFV  determination  is  on  the  record,  the 
final  affirmative  LTFV  decision  is  issued 
simultaneously  with  the  “Withholding  of 
Appraisement  Notice”  when  no  extension  has 
been  agreed  upon,  even  though  the  hearing 
before  the  Assistant  Secretary  remains  to  be 
held.  See  19  CFR  153.34(a),  153.35,  and  153.37 
(1973).  In  such  circumstances,  what  is  at 
issue  in  the  hearing  is  the  withdrawal  of  the 
“final”  affirmative  LTFV  decision.  Thus,  for 
purposes  of  this  recommendation,  a  “final 
decision”  Issued  under  the  three-month  pro¬ 
cedure  is  considered  a  “tentative  decision.” 
As  indicated,  this  procedure  is  rarely  used. 
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jury  despite  the  presence  of  LTFV  sales, 
thereby  rendering  Treasury’s  consider¬ 
able  expenditures  in  resolving  the  LTFV 
issue  unproductive.  In  many  of  those  in¬ 
stances,  the  dispositive  issues  of  injury 
(left  until  last)  was  much  the  simpler 
of  the  two.  There  is  also  some  factual 
overlap  between  the  two  issues.  This 
rigid  statutory  bifurcation  of  the  deci¬ 
sional  process  between  Treasury  and  the 
Tariff  Commission  causes  inefficient 
utilization  of  valuable  agency  resources, 
and  prevents  a  preliminary  injury  deter¬ 
mination  by  the  Tariff  Commission  that 
may  be  desirable. 

(c)  Judicial  review.  Before  a  Finding 
of  Dumping  can  issue,  there  must  have 
been  determinations  both  that  LTFV 
sales  by  foreign  manufacturers  were  oc¬ 
curring,  and  that  American  competitors 
have  been,  or  are  likely  to  be,  injured 
thereby.  However,  judicial  review  of  the 
Finding  of  Dumping,  and  of  the  under¬ 
lying  affirmative  determinations  of 
LTFV  sales  and  injury,  is  not  specifically 
authorized  by  statute  until  after  assess¬ 
ment  of  an  antidumping  duty  on  a  partic¬ 
ular  shipment  of  the  affected  product. 
19  U.S.C.  169  (1971).  The  assessment  it¬ 
self  may  raise  complicated  issues,  but 
generally  these  are  not  directly  related 
to  the  LTFV  and  injury  determinations. 
Despite  active  cooperation  of  Customs 
officials  to  expedite  the  assessment,  the 
delay  in  obtaining  judicial  review  of  the 
Finding  of  Dumping  sometimes  has 
proven  quite  extended. 

Recommendation 

A.  Any  interested  party  should  be  given 
an  opportunity  to  confer  with  the  Customs 
representative,  in  the  presence  of  the  for¬ 
eign  exporters  under  investigation  if  they 
choose  to  attend.  This  conference  normaUy 
should  be  held  in  the  foreign  country  prior 
to  the  completion  of  the  representative’s  re¬ 
port.  He  should  apprise  the  participants  of 
the  methods  he  has  employed  to  compUe 
and  verify  data,  and  should  receive  sug¬ 
gestions  for  possible  additions  and  refine¬ 
ments. 

B.  Those  exporters  whose  sales  have  been 
subjected  to  the  standard  sampling,  and  as 
to  whom  no  LTFV  sales  have  been  found, 
should  be  specifically  excluded  from  the 
Finding  of  Dumping. 

C.  Upon  publication  of  the  tentative  deci¬ 
sion  in  the  Federal  Register,  the  Memoran¬ 
dum  of  the  Commissioner  of  Customs  to  the 
Assistant  Secretary  for  Enforcement,  Tariff 
and  Trade  Affairs,  and  Operations,  including 
all  supporting  documents,  should  be  made 
avaUable  at  cost  of  reproduction,  subject 
to  deletion  of  confidential  material  and  its 
replacement  by  a  nonconfldentlal  summary 
where  feasible.  This  wiU  allow  more  precise 
focusing  on  contested  issues  in  l^ter  pro¬ 
ceedings  before  the  Assistant  Secretary. 

D.  Both  the  tentative  and  the  final  deci¬ 
sion  should  contain  a  statement  of  findings 
and  conclusions  and  the  reasons  or  bases 
therefor,  on  all  material  issues  of  fact  or  law 
presented.  A  more  revealing  tentative 
decision  will  greatly  facilitate  each  party’s 
presentation  before  the  Assistant  Secretary 
for  Enforcement,  Tariff  and  Trade  Affairs, 
and  Operations.  Both  decisions,  if  so  detailed, 
will  provide  a  reviewing  court  with  authori¬ 
tative  documents  enumerating  the  bases  of 
the  determination  from  which  appeal  is 
taken,  and  will  constitute  a  body  of  prece¬ 
dent  on  the  subject. 


E.  The  present  bifurcation  of  the  deci¬ 
sional  process  between  the  Department  of 
the  Treasury  and  the  Tariff  Commission, 
established  in  1954,  is,  from  the  standpoint 
of  administrative  procedure,  unnecessary  and 
inefficient.  At  a  minimum,  section  160  of 
Title  19,  United  States  Code,  should  be 
amended  to  enable  Treasury  and  the  Com¬ 
mission  to  coordinate  their  efforts,  so  that 
the  injury  investigation  may  be  conducted 
either  prior  to,  or  simultaneously  with,  the 
LTFV  investigation,  as  the  circumstances 
warrant.  Such  amendment  would  enable  the 
Tariff  Commission  to  make  a  preliminary 
determination  of  likelihood  of  injury  before 
issuance  of  a  Withholding  of  Appraisement 
Notice  by  Treasury. 

F.  Section  169  of  Title  19,  United  States 
Code,  should  be  amended  so  as  to  allow  ap¬ 
peal  to  the  courts  immediately  after  issuance 
of  the  Finding  of  Dumping. 

Editorial  Note:  The  following  separate 
statement  is  published  pursuant  to  the  re¬ 
quirements  of  5  U.S.C.  575(a)  (1) . 

Separate  Statement  of  Malcolm  S.  Mason 

It  is  disappointing  that,  apparently  on 
grounds  of  convenience  in  administra¬ 
tion,  the  Conference  approves  as  it  does 
in  paragraph  B  of  this  Recommendation, 
the  imposition  of  a  sanction  on  four  ex¬ 
porters  who  are  not  shown  to  have  vio¬ 
lated  the  rule  against  dumping  (and  in¬ 
deed  may  be  victims  of  dumping  by 
competing  exporters  in  their  own  coun¬ 
try)  merely  because  six  strangers  of  the 
same  nationality  have  violated.  Realis¬ 
tically,  this  imposes  a  discriminatory 
presumption  that  remains  a  heavy  eco¬ 
nomic  burden  even  though  dumping 
duties  may  in  fact  still  be  avoided.  It  is 
not  generally,  and  should  not  be,  our 
legal  practice  to  impute  guilt  by  nation¬ 
ality  this  way  without  proof  of  con¬ 
spiracy  or  other  stronger  grounds. 

§  305.73—5  Elimination  of  the  “Military 
or  Foreign  Affairs  function’’  exemp¬ 
tion  from  APA  rulemaking  require¬ 
ments  (Recommendation  No.  73—5). 

(a)  The  basic  principle  of  the  rule- 
making  provisions  of  the  Administrative 
Procedure  Act — that  an  opportunity  for 
public  participation  fosters  the  fair  and 
informed  exercise  of  rulemaking  author¬ 
ity — is  undercut  by  various  categorical 
exemptions  in  5  U.S.C.  553  (a) .  More  than 
25  years’  experience  with  rulemaking 
under  the  APA  has  shown  some  of  these 
broad  exemptions  to  be  neither  neces¬ 
sary  nor  desirable.  The  Administrative 
Conference  has  previously  recommended 
elimination  of  the  exemptions  for  mat¬ 
ters  “relating  to  public  property,  loans, 
grants,  benefits,  or  contracts”  (Recom¬ 
mendation  69-8,  October  22, 1969) .  Since 
rules  on  those  subjects  may  bear  heavily 
on  nongovernmental  interests,  the  Con¬ 
ference  concluded  that  their  categorical 
exemption  from  generally  applicable  pro¬ 
cedural  requirements  was  unwise.  For 
similar  reasons,  the  breadth  of  the  pres¬ 
ent  exemption  for  all  rules  which  involve 
a  “military  or  foreign  affairs  functions” 
is  unwarranted. 

(b)  As  with  the  earlier  Recommenda¬ 
tion,  elimination  of  the  categorical  ex¬ 
emption  for  military  or  foreign  affairs 
functions  would  not  diminish  the  power 
of  the  agencies  to  omit  APA  rulemaking 


procedures  when  their  observance  is 
found  to  be  impracticable,  unnecessary, 
or  contrary  to  the  public  interest,  or 
when  other  exemptions  contained  in  sec¬ 
tion  553  are  applicable,  such  as  those  for 
“general  statements  of  policy”  or  for 
rules  relating  to  “agency  management  or 
personnel.”  In  addition,  the  present  Rec¬ 
ommendation  would  retain  limited  ex- 
emptive  provisions  specially  directed  to 
the  needs  of  military  and  foreign  affairs 
rulemaking. 

Recommendation 

(1)  The  APA’s  categorical  exemption  for 
“military  or  foreign  affairs  function”  rule- 
making  should  be  eliminated. 

(2)  Two  aspects  of  special  concern  in  the 
military  and  foreign  affairs  areas  should  be 
dealt  with  by  modified  exemptive  provisions 
in  place  of  the  present  categorical  one: 

(a)  Rulemaking  in  which  the  usual  proce¬ 
dures  are  inappropriate  because  of  a  need 
for  secrecy  in  the  interest  of  national  defense 
or  foreign  policy  should  be  exempted  on  the 
same  basis  now  applied  in  the  freedom  of 
information  provision,  5  U.S.C.  552(b)(1). 
That  is,  section  553(a)  should  contain  an 
exemption  for  rulemaking  involving  matters 
specifically  required  by  Executive  order  to  be 
kept  secret  in  the  interest  of  national  de¬ 
fense  or  foreign  policy. 

(b)  Some  of  the  agencies  affected  by  elimi¬ 
nation  of  the  categorical  exemption  issue 
numerous  rules  for  which  public  procedures 
would  be  inappropriate  or  unnecessary.  Such 
agencies  would  find  it  burdensome  to  make 
case-by-case  findings  that  the  usual  proce¬ 
dures  are  “Impracticable,  unnecessary,  or 
contrary  to  the  public  interest”  under  sec¬ 
tion  553(b)  (B).  Repeal  of  the  categorical 
exemption  for  “military  or  foreign  affairs 
functions”  should  not  be  construed  to  dis¬ 
courage  use  of  the  implicit  power  to  apply 
the  section  553(b)  (B)  exemption  on  an  ad¬ 
vance  basis  to  narrowly  drawn  classes  of  mil¬ 
itary  or  foreign  affairs  rulemaking.  It  is  there¬ 
fore  recommended  that  repeal  of  the  exemp¬ 
tion  be  accompanied  by  statutory  clarifica¬ 
tion  of  the  agencies’  power  to  prescribe  by 
rule  specified  categories  of  rulemaking  ex¬ 
empt  by  reason  of  section  553(b)  (B),  pro¬ 
vided  that  the  appropriate  finding  and  a 
brief  statement  of  reasons  are  set  forth  with 
respect  to  each  category.  Though  it  would 
not  be  mandatory,  agencies  should  consider 
using  notice-and-comment  procedures  for 
adoption  of  the  exemptive  rule  itself.  Statu¬ 
tory  amendment  should  also  amplify  the  ex¬ 
isting  section  553(b)  (B)  standards  for  ex¬ 
emption  by  including  specific  reference  to 
the  national  interest  in  the  military-foreign 
affairs  area.2 

(3)  Wholly  without  statutory  amendment, 
agencies  already  have  the  authority  to  use 
the  generally  applicable  APA  procedures  for 
rulemaking  when  formulating  rules  of  the 
exempt  types.  They  are  urged  to  do  so, 
wherever  appropriate,  In  matters  now  ex¬ 
cluded  by  the  “military  or  foreign  affairs 
function”  exemption. 

Appendix 

Section  553(a)  and  the  relevant  part  of 
553(b),  amended  in  accordance  with  this 
recommendation,  might  read  as  follows: 

Sec.  553.  Rule  making,  (a)  This  section  ap¬ 
plies,  according  to  the  provisions  thereof, 
except  to  the  extent  that  there  is  involved — 

(1)  A  matter  pertaining  to  a  military  or 


2  An  Appendix  to  this  recommendation  sets 
forth  suggested  language  to  effect  the 
changes  recommended  by  paragraph  (2). 
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foreign  affairs  function  of  the  United  States 
specifically  required  by  Executive  order  to 
be  kept  secret  In  the  interest  of  the  national 
defense  or  foreign  policy;  or 

(2)  A  matter  relating  to  agency  manage¬ 
ment  or  personnel  (or  to  public  property, 
loans,  grants,  benefits,  or  contracts)  .* 

(b)  •  •  • 

Except  when  notice  or  hearing  is  required 
by  statute,  this  subsection  does  not  apply — 

•  •  •  •  • 

(B)  When  the  agency  for  good  cause  finds 
that  notice  and  public  procedure  thereon 
would  be  impracticable,  unnecessary,  or  con¬ 
trary  to  the  public  interest  (including  na¬ 
tional  interest  factors  if  a  military  or  for¬ 
eign  affairs  function  is  involved) .  The  agency 
shall  incorporate  in  each  rule  issued  in  reli¬ 
ance  upon  this  provision  either  (i)  the  find¬ 
ing  and  a  brief  statement  of  reasons  there¬ 
for,  or  (ii)  a  statement  that  the  rule  is 
within  a  category  of  rules  established  by  a 
specified  rule  which  has  been  previously 
published  and  for  which  the  finding  and 
statement  of  reasons  have  been  made. 

§  305.73—6  Procedure*  for  resolution  of 
environmental  issues  in  licensing 
proceedings  (Recommendation  No. 
73-6). 

(a)  The  new  environmental  legisla¬ 
tion,  especially  the  National  Environ¬ 
mental  Policy  Act,  has  imposed  on  li¬ 
censing  agencies  responsibility  to  con¬ 
sider  environmental  values  in  licensing 
that  involves  major  Federal  action 
significantly  affecting  the  environment. 
The  new  responsibility  has  created  new 
difficulties  and  has  exacerbated  old  prob¬ 
lems  for  the  agencies. 

(b)  The  nature,  complexity  and  sheer 
number  of  the  issues  to  be  considered 
make  it  desirable  that  the  agencies,  in 
appropriate  cases,  treat  generically  is¬ 
sues  common  to  more  than  one  proceed¬ 
ing.  In  addition  to  promoting  agency  ef¬ 
ficiency,  such  treatment  wall  permit  more 
effective  presentations  by  interested  or¬ 
ganizations  which  may  lack  the  neces¬ 
sary  resources  for  appearances  in  all  the 
individual  cases  in  which  the  same  gener¬ 
ic  issue  is  present.  It  is  especially  im¬ 
portant,  given  the  wide  public  interest 
in  environmental  issues,  that  the  public 
be  given  adequate  notice  of  the  generic 
proceeding  and  of  the  issues  being  con¬ 
sidered. 

Recommendation 

A.  Generic  proceedings.  1.  Each  licensing 
agency  should  analyze  the  activities  subject 
to  its  jurisdiction  to  identify  environmental 
issues  common  to  more  than  one  applica¬ 
tion  and  appropriate  for  across-the-board 
treatment.  Issues  so  identified  should  be 
made  the  subject  of  “generic”  proceedings, 
with  the  conclusions  published  and  bind¬ 
ing  in  subsequent  cases  as  set  forth  in  para¬ 
graph  3. 

2.  Each  licensing  agency  should  exercise 
discretion  consistent  with  its  governing  stat¬ 
ute  to  define  the  format  of  such  a  generic 
proceeding.  Opportunity  should  be  afforded 
for  the  presentation  of  oral  testimony  and 
cross-examination  where  required  by  law  or 
where  the  agency  considers  it  desirable  for 
the  development  of  an  adequate  record  rele¬ 
vant  to  the  particular  issues. 

3.  Each  licensing  agency  should  select  such 
form  of  procedure  as  will  enable  it  ordinarily 


*  Recommendation  69-3  proposes  the  dele¬ 
tion  the  bracketed  phrase. 


to  apply  generic  decisions  in  subsequent  li¬ 
censing  proceedings  (a)  without  departure 
except  where  special  local  circumstances  jus¬ 
tify  individualized  treatment,  and  (b)  with¬ 
out  reexamination  except  where  changed  cir¬ 
cumstances,  e.g.,  material  Information  not 
previously  available  to  the  agency,  or  a  change 
in  applicable  law,  raise  a  substantial  ques¬ 
tion  as  to  -the  continuing  validity  of  the 
decision.  Where  the  agency  determines  to  re¬ 
examine  the  generic  decision  in  whole  or  in 
part,  it  should  consider  the  advisability  of 
suspending  final  disposition  of  the  licensing 
proceeding  pending  the  conclusion  of  a  new 
generic  proceeding,  and  should,  in  any  event, 
provide  to  affected  interests  adequate  notice 
and  opportunity  to  participate  in  the  reex¬ 
amination. 

4.  The  agency  should  recognize  a  duty  to 
reexamine  generic  decisions  from  time  to 
time,  as,  for  example,  where  technology  is 
changing,  or  where  currently  available  in¬ 
formation  indicates  the  need  for  modifica¬ 
tion. 

5.  The  giving  of  binding  effect  to  generic 
decisions  creates  potentially  serious  problems 
for  the  general  public,  who  will  not  ordi¬ 
narily  be  aware  of  the  existence  of  a  proceed¬ 
ing.  Accordingly,  the  agency  must  be  careful 
to  structure  requirements  of  notice  In  such 
a  way  as  to  ensure  that  persons  in  areas 
likely  to  be  affected  by  future  licenses  and 
environmental  groups  who  have  exhibited 
interest  in  related  problems  receive  adequate 
notice. 

B.  Public  information.  1.  Each  licensing 
agency  should  make  it  a  standard  practice 
to  disclose  and  make  available  to  the  public 
at  the  earliest  practicable  date  all  of  the 
basic  studies,  reports  and  other  documents, 
not  excepted  by  law  or  privileged  against  dis¬ 
closure,  upon  which  the  application  or  any 
recommendation  or  position  of  the  agency 
or  its  staff  is  based  and  which  the  agency 
may  reasonably  anticipate  will  be  sought  to 
be  obtained  during  the  proceeding;  and  the 
agency  should  require  applicants  to  follow 
a  similar  practice  at  the  time  an  application 
is  filed. 

2.  Environmental  statements  should  be 
drafted  in  terms  understandable  to  laymen 
and  regulations  for  license  applications 
should  stress  as  a  major  goal  provision  of 
information  to  the  public  on  environmental 
questions. 

Editorial  Note:  The  following  separate 
statements  are  published  pursuant  to  the 
requirements  of  5  U.S.C.  575(a)(1). 

Separate  Statement  of  Kenneth  Culp 
Davis 

Recommendation  73-6  may  be  the 
least  distinguished  recommendation  the 
Administrative  Conference  has  adopted. 
It  tells  agencies  what  their  practices 
should  be,  without  a  report  of  what  those 
practices  are  or  why  they  are  what  they 
are.  It  is  unsupported  by  a  factual  study 
either  of  the  subject  matter  of  the  rec¬ 
ommendation  or  of  a  representative  por¬ 
tion  of  that  subject  matter. 

Even  though  the  provisions  of  73-6 
that  I  regarded  as  most  objectionable 
were  deleted  from  the  proposal  during 
the  plenary  session,  I  should  like  to  ex¬ 
plain  why  I  joined  a  substantial  minority 
of  the  Conference  in  voting  against  the 
adopted  version.  My  principal  reason  is 
that  each  of  the  three  main  provisions  is 
based  on  uninformed  thinking  in  the  ab¬ 
stract  rather  than  on  a  careful  study  of 
the  relevant  facts  and  the  relevant  law, 
as  I  shall  now  show. 

One  main  thrust  of  73-6  is  toward  more 


rulemaking  (“generic  proceedings”)  un¬ 
der  the  National  Environmental  Policy 
Act.  Yet  the  Conference  had  no  infor¬ 
mation  whatsoever  about  the  extent  of 
rulemaking  under  NEPA.  For  all  that  the 
Conference  knew,  the  rulemaking  might 
in  fact  be  excessive  instead  of  deficient. 

If  the  Conference  had  known  how  far 
the  agencies  have  responded  to  the  prod¬ 
ding  of  the  Council  on  Environmental 
Quality  to  engage  in  more  rulemaking 
(see  CEQ  1972  Ann.  Rep.,  page  228),  its 
recommendation  might  have  been  the 
opposite:  It  might  have  commended  the 
agencies  for  doinj  more  rulemaking 
under  NEPA  than  they  have  done  apart 
from  NEPA.  At  all  events,  the  recom¬ 
mendation  was  based  on  factual  guesses 
and  not  on  information  about  agencies’ 
practices. 

Without  facts  about  hearings,  lack  of 
hearings,  or  kinds  of  hearings  under 
NEPA,  the  Conference  favors  “oral  testi¬ 
mony  and  cross-examination.”  The  push 
is  indeed  gentle,  but  it  is  unmistakably 
for  such  procedure  and  not  against  it. 
Yet  the  only  factual  report  the  Confer¬ 
ence  had  before  it  was  about  the  Atomic 
Energy  Commission,  whose  procedure  is 
governed  by  a  unique  statute  requiring 
trial-type  hearings  even  in  absence  of 
issues  of  fact  or  of  policy.  If  the  Confer¬ 
ence  had  had  facts  about  licensing  pro¬ 
cedures  for  housing  projects,  oilwell  drill¬ 
ing,  pipelines,  grazing,  waterway  struc¬ 
tures,  and  use  of  national  forests,  its 
mild  push  might  have  been  in  the  op¬ 
posite  direction:  It  might  have  quoted 
with  approval  from  Professor  Walter 
Gellhom,  48  A.B.A.J.  243,  that  “some  of 
this  country’s  gravest  administrative 
deficiencies  stem  from  lawyer-induced 
overreliance  on  courtroom  methods  to 
cope  with  problems  for  which  they  are 
unsuited.”  With  no  information  as  to 
whether  hearings  are  held  in  95  percent 
of  NEPA  cases  or  in  only  5  percent,  and 
with  no  information  as  to  whether  hear¬ 
ings  that  are  held  are  public  meetings  or 
involve  oral  testimony  and  cross-exami¬ 
nation,  the  Conference  has  thrown  its 
weight  on  the  side  of  trial  procedures, 
whether  or  not  the  governing  statute  re¬ 
quires  a  hearing.  The  position  is  quite  the 
opposite  of  that  of  the  courts,  as  the  Con¬ 
ference  did  not  know  but  should  have 
known.  The  courts  generally  hold  in 
NEPA  cases  that  public  meetings  suffice, 
without  oral  testimony  subject  to  cross- 
examination,  even  when  a  statute  re¬ 
quires  a  hearing.  E.g.,  Citizens  Airport 
Committee  v.  Volpe,  351  F.  Supp.  52 
(E.D.Va.  1972)  (airport  approval) ;  Keith 
v.  Volpe,  352  F.  Supp.  1324  (C.D.  Calif. 
1972)  (highway  approval).  See  ch.  28,  on 
“The  National  Environmental  Policy 
Act,”  and  more  particularly  section  C,  on 
“Procedural  Problems  Relating  to  Party 
Participation  and  Right  To  Be  Heard,” 
in  K.  Davis,  Administrative  Law  Cases- 
Text-Problems  (5th  ed.  1973)  598-602. 

The  recommendation  that  in  subse¬ 
quent  licensing  proceedings  an  agency 
should  "ordinarily”  neither  depart  from 
nor  reexamine  its  “generic  decisions” 
seems  directly  contrary  to  the  holding  in 
Calvert  Cliffs’  Coordinating  Committee  v. 
Atomic  Energy  Commission,  449  F.2d  1109 
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(D.C.  Cir.  1971),  that  an  AEC  rule  could 
not  govern  a  licensing  proceeding  be¬ 
cause  “NEPA  mandates  a  case-by-case 
balancing  judgment  on  the  part  of  fed¬ 
eral  agencies.”  449  F.2d  at  1123.  The  law 
of  the  Calvert  Cliffs  case  may  “ordi¬ 
narily”  apply;  the  Conference  had  before 
it  no  legal  analysis  to  the  contrary.  Nor 
did  the  Conference  have  before  it  any 
study  of  such  relevant  legal  questions  as 

(a)  whether  an  agency  may  make 
“generic  decisions”  binding  even  when 
they  are  not  binding  under  the  law  of  res 
judicata,  (b)  what  agencies  that  are  sub¬ 
ject  to  NEPA  lack  a  statutory  grant  of 
power  to  make  rules  having  force  of  law, 
(c)  whether  an  agency  lacking  such  a 
statutory  grant  of  power  may  legally  re¬ 
fuse  in  a  subsequent  proceeding  to  re¬ 
examine  a  “generic  decision,”  or  (d)  what 
procedure,  if  any,  an  agency  may  use  in 
a  “generic  proceeding”  that  will  allow  it 
to  refuse  to  reexamine  its  conclusions  in 
a  subsequent  proceeding.  Acting  without 
studies  of  such  questions  seems  to  me  to 
be  a  headlong  jump  into  the  darkness. 

My  principal  assertion  is  not  that  the 
positions  the  Conference  has  taken  in 
73-6  are  unsound  but  that  they  are  un¬ 
supported  by  needed  studies  of  the  facts 
and  the  law.  Of  the  45  recommendations 
the  Conference  has  made  in  its  first  six 
years,  I  have  voted  for  almost  all,  and 
this  is  the  only  one  that  has  seemed  to 
me  to  be  based  on  insufficient  under¬ 
standing.  A  record  of  44  out  of  45  is  fairly 
good,  but  are  my  standards  too  high  if  I 
insist  that  45  out  of  45  should  be  based 
on  studies  of  the  relevant  facts  and  the 
relevant  law? 

Separate  Statement  of  David  Sive 

During  several  of  the  meetings  of  the 
Committee  on  Licenses  and  Authoriza¬ 
tions  at  which  we  considered  the  matters 
involved  in  Recommendation  73-6,  I 
indicated  my  disagreement  with  several 
details  of  both  the  Recommendation  it¬ 
self  and  the  Committee’s  supporting 
statement. 

It  is  my  view  that: 

1.  The  re-examination  permitted  of 
agency  generic  decisions  should  be  less 
restricted  than  the  Recommendation 
suggests; 

2.  The  Recommendation  should  more 
dearly  mandate — as  it  did  in  an  earlier 
Committee  draft — earliest  possible  dis¬ 
closure  by  the  concerned  agency  of  en¬ 
vironmental  reports.  On  the  other  hand, 
I  want  to  emphasize  my  agreement  with 
the  substance  of  each  principal  aspect  of 
the  Recommendation.  Some  comments 
were  made  in  the  plenary  session  debate 
to  the  effect  that  certain  aspects  of  the 
Recommendation  should  have  received 
longer  and  deeper  study,  and  that  con¬ 
sideration  by  the  Committee  might  have 
been  too  heavily  based  upon  Professor 
Murphy’s  excellent  study  of  the  licens¬ 
ing  activities  of  the  Atomic  Energy  Com¬ 
mission.  It  is,  of  course,  correct  that  the 
subject  matter  of  Recommendation  73-6 
could  have  Deceived  longer  study.  It  is 
also  true  that  any  matter  of  the  nature 
of  those  which  come  before  the  Con¬ 
ference  or  any  of  its  Committees  can  be 
studied  for  three,  five  or  even  ten  years 
without  enabling  the  Conference,  the 


Committee  or  its  consultants  to  state 
definitively  at  the  end  of  such  period: 
“This  concludes  all  helpful  study  of  the 
subject  matter.” 

Recommendation  73-6  was  considered 
thoroughly  and  at  length  by  the  Con¬ 
ference  Committee,  whose  membership 
reflected  broad  agency  representation 
and  considerable  experience  in  dealing 
with  environmental  problems.  The  Rec¬ 
ommendation  was  circulated  for  com¬ 
ment  to  all  agencies  likely  to  be  affected, 
and  comments  from  nearly  all  those 
agencies  were  received  and  considered. 
While  several  of  the  agencies  expressed 
doubt  that  generic  proceedings  would  be 
helpful  in  their  licensing  proceedings, 
there  was  sufficient  favorable  response 
to  the  major  points  of  the  Recommenda¬ 
tion  to  justify  our  conclusion  that  the 
Recommendation  was  broadly  pertinent 
to  federal  licensing  activities  which  affect 
the  environment.  Of  course,  nothing  in 
the  Recommendation  calls  for  any 
agency  to  employ  generic  proceedings 
where  in  the  agency’s  judgment  such 
proceedings  are  inappropriate. 

We  must  bear  in  mind  that  environ¬ 
mental  law  is  a  rapidly  evolving  field. 
The  National  Environmental  Policy  Act 
is  itself  a  relatively  new  statute,  and  the 
problems  it  poses  for  many  agencies  can¬ 
not  await  post  mortem  analysis.  I  think 
it  is  no  ground  for  criticism  that  this 
Recommendation  attempts  to  extrapo¬ 
late  from  an  admittedly  limited  body  of 
experience  in  order  to  provide  guidance 
for  agencies  in  dealing  with  these  prob¬ 
lems  in  the  future.  The  Administrative 
Conference  was  created  to  provide  an 
advisory  body  whose  membership  is 
“specially  informed  by  knowledge  and 
experience  with  respect  to  Federal  ad¬ 
ministrative  procedure.”  5  U.S.C.  573(b) 
(6).  The  members  are  entitled  and 
expect  to  rely  on  their  knowledge  and 
experience  in  evaluating  any  proposal 
before  them  and  did  so  in  this  case.  It 
seems  to  me  that  by  using  such  expertise 
to  act  with  a  promptness  that  permits 
affected  agencies  to  profit  from  the  rec¬ 
ommendation  instead  of  from  their  own 
mistakes,  the  Conference  is  doing  pre¬ 
cisely  what  its  statutory  charter  in¬ 
tended. 

2.  Part  of  310  of  Title  I.  Chapter  III, 
CFR  is  amended  to  add  the  following 
section : 

Sec. 

310.3  Statement  of  The  Administrative  Con¬ 
ference  on  ABA  Resolution  No.  1 
Proposing  to  Amend  the  Definition 
of  “Rule”  in  the  Administrative  Pro¬ 
cedure  Act. 

Authority:  5  U.S.C.  571-576. 

§  310.3  Statement  of  the  Administrative 
Conferenee  on  ABA  Resolution  No. 
1  proposing  to  amend  the  definition 
of  “Rule”  in  the  Administrative  Pro¬ 
cedure  Aet 4. 

The  Conference  agrees  with  Resolu¬ 
tion  No.  1,  calling  for  improved  defini- 


*  For  the  original  Conference  action  on  this 
and  other  ABA  Resolutions  to  amend  the 
APA,  see  1972-73  Report  of  the  Administra¬ 
tive  Conference  of  the  United  States,  pp.  49- 
53;  also  reprinted  at  38  FR  16839. 


tions  of  “rule”  and  “order”  so  as  to  dis¬ 
tinguish  more  clearly  between  the  nature 
of  rulemaking  and  the  nature  of  adjudi¬ 
cation;  it  endorses  the  recommendation 
of  the  ABA  that  the  words  “or  particu¬ 
lar”  and  the  entire  second  clause  be  de¬ 
leted  from  the  definition  of  “rule”  in  the 
Administrative  Procedure  Act.  The  Con¬ 
ference  endorses  this  proposal  upon  the 
express  understanding  that — 

(a)  A  matter  may  be  considered  to  be 
of  “general  applicability”  even  though  it 
is  directly  applicable  to  a  class  which 
consists  of  only  one  or  a  few  persons  if 
the  class  is  open  in  the  sense  that  in  the 
future  the  number  of  members  of  the 
class  may  be  increased.  Thus,  for  exam¬ 
ple,  smoke  emission  standards  for  a  par¬ 
ticular  area  are  of  general  applicability 
even  though  at  the  time  of  their  issuance 
they  may,  as  a  practical  matter,  be  ap¬ 
plicable  to  only  one  plant.  On  the  other 
hand,  a  rate  established  for  a  single  com¬ 
pany  on  the  basis  of  the  capital  require¬ 
ments  and  credit  rating  of  that  company, 
and  applicable  only  to  that  company, 
would  be  a  matter  of  particular  applica¬ 
bility  and  an  order  rather  than  a  rule. 

(b)  A  matter  may  be  of  “particular 
applicability”  (and  therefore  an  order) 
even  though  it  is  applicable  to  several 
persons,  if  the  agency  clearly  specifies  an 
intention  to  limit  its  applicability  to  the 
particular  persons  concerned. 

(c)  The  deletion  of  the  second  clause 
does  not  imply  a  determination  that  the 
agency  statements  therein  listed  are  not 
rules,  but  rather  that  they  may  be  either 
rules  or  orders,  depending  upon  their  ap¬ 
plicability  and  effect.  If  such  statements 
become  orders  under  the  revised  defini¬ 
tion  and  are  required  by  statute  to  be  de¬ 
termined  on  the  record  after  opportu¬ 
nity  for  agency  hearing,  the  Conference 
believes  that  in  the  absence  of  a  specific 
determination  by  Congress  to  the  con¬ 
trary  they  should  be  treated  in  the  same 
manner  as  suggested  for  ratemaking  in 
the  second  from  the  last  paragraph  of 
this  Recommendation,  and  that  amend¬ 
ments  of  the  Act  necessary  to  achieve 
these  results  should  accompany  the 
proposed  redefinition  of  “rule.” 

(d)  The  proposed  change  in  the  defini¬ 
tion  of  “rule”  does  not  affect  the  prece¬ 
dential  value  of  an  agency’s  decision  in  a 
matter  or  particular  applicability  if  the 
agency  decides  to  proceed  on  a  case-by¬ 
case  basis  rather  than  by  rulemaking. 

(e)  This  change  is  not  intended  to  af¬ 
fect  recommendations  previously  made 
which  urge — 

(1)  The  use  of  notice-and-comment 
procedures  when  considering  issues  of 
general  applicability  that  may  arise  in 
the  context  of  an  adjudicatory  proceed¬ 
ing  (Recommendation  71-6) ; 

(2)  The  use  of  trial-type  or  similar 
procedures  when  considering  issues  of 
specific  fact  in  the  context  of  a  rule- 
making  proceeding  (Recommendation 
72-5) ;  and 

(3)  Articulation  and  continual  review 
of  agency  policies  through  rules,  prece¬ 
dents  and  policy  statements  (Recom¬ 
mendation  71-3) . 
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In  endorsing  the  proposed  redefinition, 
the  Conference  does  not  imply  that  a 
formal  proceeding  fixing  the  permissible 
rates  of  a  specific  enterprise — the  agency 
activity  principally  affected — should  be 
treated  in  all  respects  like  other  formal 
adjudication.  To  the  contrary,  we  believe 
that  ratemaking,  like  initial  licensing, 
should  receive  special  treatment  with  re¬ 
spect  to  the  separation  of  functions  re¬ 
quirements  of  5  U.S.C.  554(d),  as  set 
forth  in  the  Conference  Statement  con¬ 
cerning  ABA  Resolution  No.  3 ;  that  rate¬ 
making  should  not  be  subject  to  the 
mandatory  initial  decision  requirement 
of  5  U.S.C.  557(b)  and  should  continue 
to  be  governed  by  the  provision  of  5 
U.S.C.  556(d)  authorizing  agencies  to  re¬ 
quire  that  evidence  be  submitted  in  writ¬ 


ing.  Amendments  of  the  Act  necessary  to 
achieve  these  results  should  accompany 
the  proposed  redefinition  of  “rule.” 

The  question  of  appropriate  proce¬ 
dures  for  informal  adjudication  is  a  sub¬ 
ject  deserving  further  study.  Meanwhile, 
we  recommend  that  agencies  continue, 
despite  the  reclassification,  to  give  in¬ 
formal  action  of  particular  applicability 
and  future  effect  at  least  the  same  pro¬ 
cedural  protections  that  are  now  in  fact 
accorded. 

The  principal  purpose  of  the  suggested 
changes  is  definitional  and  prospective 
rather  than  operational  and  retrospec¬ 
tive.  That  is,  they  are  intended  to  pro¬ 
vide  a  clearer  definitional  structure  that 
will  facilitate  proper  allocation  of  proce¬ 
dures  with  respect  to  legislation  adopted 


in  the  future  or  new  activities  under¬ 
taken  under  existing  law;  they  are  not 
aimed  at  the  correction  of  what  are 
thought  to  be  existing  abuses.  According¬ 
ly,  to  the  extent  any  agency  believes  that 
activities  currently  conducted  as  rule- 
making  would  be  adversely  affected  by 
the  conversion  which  the  ABA  proposal 
would  effect,  it  would  not  be  inconsistent 
with  the  Conference’s  Statement  to  pro¬ 
pose  special  procedural  provisions  there¬ 
for,  so  long  as  the  integrity  of  the  defini¬ 
tion  of  “rule”  (as  here  set  forth)  is  not 
affected. 

Dated;  January  29, 1974. 

Richard  K.  Berg, 
Executive  Secretary. 

(FR  Doc.74-2682  Filed  2-6-74; 8: 45  am] 
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